Have Your Say Meeting 
Notes of the meeting held on 14th September 2009

Held at the Coplow Centre, Billesdon

Chair:

Councillor Charlish

Attendance:
17 members of the public



Councillors Mrs Burrell & Galton

Officers: Peter Rowbotham, Rachael Abbott and Edward O’Neil

Apologies:
Councillor Beaty

1.
Action Sheet from last meeting – approved.
2.
Matters arising

Eco-Town update

Cllr. Galton provided an update on the status of, Pennbury, the proposed Eco-Town. He noted that Pennbury was not short-listed by central government as one of the four Eco-towns to go ahead and a second wave of Eco-towns is proposed for which a share of £5million is available to local authorities for feasibility investigation. This second wave will be different to the first in that each proposal can only move forward with the support of the relevant local authority.

ACTION:  The Meeting resolved to formally request to the Council that it does not continue with an Eco-town proposal.  Cllr. Galton stated that he would make this representation to Council on behalf on the Meeting.

3. Question Time (yellow forms)

The following questions were raised using the yellow forms.

Q:
Is the Council planning to collect food waste?

A:  
Graham Antill reported a delay in the programme partly due to issues regarding license with Leicestershire County Council.  The roll out of this service is likely to be by April 2010.

Q:  
What is the situation with getting developers to comply with environmental conditions and planning permissions? (This question was concerned with development on Uppingham Road, Bushby and the non-compliance with landscaping conditions.)

A:  
The Chairman informed the Meeting that N. Proudfoot, Head of Health and Enforcement Services, had provided a written update on enforcing planning conditions. It was felt that insufficient detail was provided in this response. ACTION:  Peter Rowbotham advised he would investigate the matter and for a response. 

Q:
At what stage is Council Tax due on new build properties? Is it upon completion of building work or upon occupation?

A:
Council Tax is due upon occupation of a building.

Q:  
What action is the District Council taking to ensure that Section 106 monies promised by developers will be guaranteed to be collected despite the economic downturn?

A:
Following the Meeting M. Freeman, Section 106 Officer, provided an update (See Appendices A, B and C attached).
Q:  
Is there a facility for County Council adoption of street lighting? (This question was asked by Billesdon Parish Council and was concerned with the fact that around half of Billesdon’s street lights are owned by Billesdon Parish Council).
A:
Billesdon Parish Council is in on-going discussions with Leicestershire County Council regarding the possible adoption of street lighting.

Q:  
Has the Council stopped supporting the ‘Stepping Stones’ project. (The Stepping Stones Project has been running since 1992 and represents a partnership working in and around Leicester that aims to improve green space and make high-quality Green Infrastructure available to all.
A:
Councillor Galton noted the ‘Stepping Stones’ project was erroneously omitted from the budget. This has been resolved; full Council have agreed its inclusion in the current budget.
Q.
 What can be done about the noise from the light aerobatic aircraft that practice over Billesdon? Who is responsible for monitoring this?

A:
Councillor Charlish noted the first point of contact for complaints should be to the chairman of the Leicestershire Aero Club. If this is unsuccessful then Harborough District Council Enforcement could be contacted regarding noise pollution.

Q:
Does the Council undertake risk assessments of its refuse vehicles when they are on private land? This question was made in reference to land at Stoughton Lodge Farm which is currently being developed.

A:
Refuse collections are made via a contract with an external company, FOCSA who have their own health and safety procedures.

Q:
Why does the Council collect waste from outside of its District?

A:
Councillor Galton reported that the collection of waste from outside of District boundaries takes place for commercial waste only. This is because businesses have to pay for waste disposal and as such can approach whichever waste contractor they wish.

Q:
We have three new developments in our village. None of them have pavement access. Why? We have only 70 houses but 30 children aged 11 or under. Road safety is a big issue!

A:
ACTION:  Cllr. Galton agreed that he would arrange a site meeting with Clive Howe of Leicestershire Highways. Following this it was suggested that the residents compile a petition and present this to the Highways Forum which meets quarterly at the Harborough District Council offices.
Q:
Many houses stand empty for long periods of time. I understand that councils have powers to take over such properties and make them fit for habitation. Has Harborough District Council used these powers?
A:
ACTION:  Empty Dwelling Management Orders (EDMO’s) are one tool available to Local Authorities to deal with certain empty properties, however to date the Council has not issued such an order.”

Q:
What plans are there to encourage householders to move to the third stage of home insulation e.g. walls – beyond roofs and windows?
A:
Provision for this comes in the form of central government funding.

Information on this can be found at:

www.energysavingtrust.org.uk 

http://www.warmfront.co.uk/
http://actonco2.direct.gov.uk/actonco2/home.html
Q:
Fly-tipping. Why don’t you prosecute when people are caught in the act!? This question included reference to specific cases in which the guilty parties had been identified yet not prosecuted.

A:
Peter Rowbotham noted the Community Safety Group prioritise their work to meet residents’ needs.  ACTION:  Peter agreed to feedback the Meeting’s concerns to the Community Safety Group.

Q:
Have the problems yet been resolved with regard to the incorrect siting of ‘Bunding’ on the Stretton 2000 circuit? Why should the majority of Stoughton residents be subject to the noise of motorcycles?
A:
Councillor Galton informed the meeting that one of the Planning conditions on this application was that a community liaison committee be established.  ACTION:  The Meeting agreed that they, as a group, would formally make a request to Harborough District Council Enforcement to organise this meeting and ask the question if the bunding can now be provided.

4.
Local Police Matters

No Members of the Local Police were in attendance.  Cllr. Galton requested that the local police are contacted as they have not been regularly attending the Have Your Say Rural East Meetings.  ACTION:  Rachael Abbott will contact the police and request that they attend the next Meeting.

5.
Date and Time of Next meeting
The next meeting will be held 24th March 2010 at Tugby Village Hall, Tugby 

Cllr. Charlish agreed to chair the next meeting subject to availability.
The following items were suggested for future agenda items:

· Local Development Framework update.

· 2006 Code 6 Sustainable Development update
For further information, please contact:




Rachael Abbott, Communications and Consultations Manager

Harborough District Council

Adam and Eve Street

Market Harborough
Telephone:
01858 821228

E-mail:

r.abbott@harborough.gov.uk
Appendix A

Section 106 Update: M. Freeman, Section 106 Officer

The Executive approved the document “Securing Section 106 Planning Obligations” on 30th March 2009which formalised a delegated process to respond to the emerging issues centred on the collection of developer contributions in these challenging economic conditions. Also: the ‘Planning Obligations Developer Guide was approved by the Executive on 21st September 2009. This outlines the Council’s expectations from developers with respect to their input into the development process; this includes their financial obligations that a Section 106 agreement outlines.

These two documents are included as:

Appendix B
Securing Section 106 Planning Obligations (Executive 30th March 2009)

Appendix C
Planning Obligations Developer Guidance Note Provision for Open Space, Sport and Recreation (Executive 21st September 2009)
Appendix B

REPORT TO THE EXECUTIVE MEETING OF 30th MARCH 2009
The following item has been added to the agenda with the consent of the Leader of the Executive as a decision is required before the next meeting of the Executive

	Status:
	Recommendation

	Title:
	Securing Section 106 planning obligations 

	Originator:
	Michael Freeman - Section 106 Co-ordinator

	Where from:
	Strategic Management Team

	Where to next:
	Implementation


1.
Purpose of the Report

1.1
To inform members of the emerging issues surrounding the collection of existing Section 106 obligations and a proposed delegated process to enable officers to respond to these matters.
2
Recommendation:

2.1
That a method to revise payment schedules and arrangements is available to help applicants meet their existing obligations and a process for debt collection and recovery of Section 106 monies is followed as shown in Appendix 1. 

2.2
That delegated authority is given to the Section 151 Officer to instigate and obtain an injunction against Developer(s) where it has not been possible to negotiate or agree a revised payment schedule with the Developer(s) in pursuing the collection and recovery of monies owed to the Council. 
3 Summary of Reasons for the Recommendations:
3.1 Owing to the effects of the current economic climate several developers have informed the Council that they are not in a position to meet their obligations contained within their S106 Agreements. Outstanding developer contributions invoices currently amount to £1,254,219.87. It is therefore right that the Council is concerned to ensure ways by which the monies are paid. 

3.2 It is therefore proposed that through discussion and where proven through an open book and transparent basis by the developer of their difficulties to settle the outstanding invoices, that steps are taken by the Developer to agree a payment plan with the Council. If the payment plan is then not maintained by the Developer(s) then the Council should take legal action to protect its interest.

3.3 To facilitate this process it is essential that a consistent approach is adopted.  A process is therefore suggested as shown in Appendices 1 and 2 which has the effect of recognising the issues that the current economic climate is having on development whilst balancing the needs of the community in terms of a realistic expectation of when funds due will be available.

4
Proposed process

4.1     The majority of the Council’s existing Section 106 agreements involving financial  

Contributions for community and recreational facilities have a single trigger point for the payment of obligations which is based upon the occupation of a specific number of dwellings. The Section 106 Co-ordinator raises an invoice once the trigger point is reached. Once the invoice has been issued the S106 Co-ordinator will monitor whether payment has been made. Should there be no contact from the developer within the timeframes set out in the proposed recovery framework outlined in Appendix 1 Reminder Letters 1 and 2 will be issued by Exchequer Services. Should there be no contact fourteen days from the date of Reminder Letter 2 being issued the case will be referred to the Corporate Debt Team to discuss with the Section 106 Co-ordinator the appropriate action to pursue.

4.2
In the event of a developer informing the Council that they are unable 

to meet their obligations once an invoice has been raised the Section 106 Co-ordinator will initially establish the number of units currently occupied. Should there be a significant proportion of the overall development unoccupied the Council will consider agreeing a revised payment schedule which will allow the outstanding Section 106 payments be paid on a pro rata basis each time a remaining 

           property is occupied. The proposed revised payment plan will be signed off by the Section 151 Officer and the relevant Director in consultation with the Portfolio Holders’ for Finance and the Built Environment. The total amount, as stipulated in the S106 Agreement would still be paid by the developer, however the revised plan would allow the developer to spread the obligation over a longer period of time. This 
will incur additional costs to the Council in terms of monitoring the agreement and there will be a delay receiving the monies; however this approach is reasonable given the current challenging economic climate.

4.3 Where an invoice remains outstanding and all of the properties on the site are occupied and sold there is clearly not the opportunity to treat these cases in the manner described above. In these circumstances the Council should take immediate debt recovery actions as set out in the Corporate Debt Policy unless the Developer(s) engage with the Council to seek agreement for an arrangement to pay the outstanding obligations within a clearly defined timeframe acceptable to the Council.  If the arrangement is not maintained then the Council will pursue the developer through all the means available to it to recover the monies. This scenario should not occur in the future should the process proposed here is adopted, however there is currently one case where all of the units have been sold with the invoice remaining outstanding.

4.4     Legal proceedings will be initiated for any developer that will not engage with the Council to discuss their outstanding obligations once the Council have followed the proposed procedures set out in the appendix to this document. 

5
Legal Issues

5.1     The report seeks to establish a process to pursue outstanding Section 106 obligations within an established framework. A revised payment plan will be a voluntary agreement, which if not maintained will result in legal action being pursued to enforce the original Agreement. 
5.2      There are a number of debt recovery actions available to the Corporate Debt Team. The most suitable course of action would be dependent on the particular circumstances of the case. Depending on the exact wording of the Section 106 Agreement, proceedings could be commenced for debt recovery or breach of contract. Once a court order has been obtained specifying that the debt is due or damages are payable, it is possible to "protect" the order by charging it on a particular property or properties. Once the property is charged, it is registered at the Land Registry and the existence of the charge will be disclosed to any prospective purchaser. 

5.3      The debt would have to be discharged before the property was sold. This route does give the Council protection, but it could be a number of years before the property is sold. However, if the property already has a charge registered, for example, by way of a bank mortgage, that charge would take precedence over the Council's charge giving the Council little or no protection. The most appropriate course of action to take will be considered on a case by case basis.

5.4
In certain circumstances it may be appropriate to take injunctive proceedings at the same time as debt recovery action.  In suitable cases an interim injunction preventing the sale of the remaining properties could be requested from the court, which would have the effect of preventing a sale until the Council's debt had been paid.  This route would incur increased legal costs, which should ultimately be payable by the developer, but this is at the discretion of the court.

5.5      The constitutional arrangement gives delegated authority for the Head of  Corporate Services to initiate any legal proceedings required in the interests of the Council; if the sum is in excess of £10,000 proceedings must be in consultation with the relevant portfolio holder. However, the post of Head of Corporate Services does not now exist. The Section 151 Officer does have delegated authority in respect of Sundry Debts to initiate legal proceedings, however the Head of Legal 

Services has raised concerns as to whether obtaining an injunction could be classed as debt recovery per se, as the effect of obtaining an injunction will be to prevent the sale of property.  A decision to authorise delegated authority for the Section 151 Officer to obtain an injunction is therefore requested to avoid a possible technical challenge on this issue.

6
Resource Issues

6.1
The proposals contained within this report will demand some additional monitoring by the S106 Coordinator and the Corporate Debt Team.
7.
Corporate Implications

7.1
The Council must ensure that the conditions contained within S106 Agreements are met. The pursuit of these obligations must balance the needs of the community whilst also recognising the financial pressures that some businesses are facing in the current economic climate. 
8.
Consultation

8.1
Internally with the Deputy Chief Executive and the Head of Financial Services.
9.
Options Considered

9.1 To immediately move to Court Action without consideration of any alternative means of recovering the obligation.  This course of action is always available to the Council in any case, however this report is trying to deal with the difficulties that developers may be facing in the current economic climate.

9.2 To authorise an agreed procedure for the Section 106 co-ordinator and the Corporate Debt Team to follow and to authorise delegated authority to enable the Section 151 Officer to pursue Injunctions.

9.3 In order to clarify procedure which demonstrates a reasonable approach has been followed prior to further action, the latter option is considered preferable.

10
Background Papers

10.1
None

Previous report(s): 

Information Issued Under Sensitive Issue Procedure: Yes/No

Appendix C

REPORT TO THE EXECUTIVE MEETING OF 21 SEPTEMBER 2009
	Status:
	Decision

	Title:
	Planning Obligations Developer Guidance Note 

Provision for Open Space, Sport and Recreation

	Originator:
	Michael Freeman, Section 106 Co-ordinator

Matthew Bills, Public Spaces Manager

	Where from:
	Scrutiny Panel for Places 5th March and Consultation

Scrutiny Panel for Places 16th July following Consultation

	Where to next:
	Implementation


1.
Purpose of the Report

1.1
The purpose of this report is to present the attached Planning Obligations Developer Guidance Note  which forms a statement of current practice on the range and basis for assessing planning obligations arising from development  and a background document Provision for Open Space Sport and Recreation which  provides a statement relating to requirements for open space and recreational provision arising from new development. 

2
Recommendations:

2.1
The Executive are asked to approve the Planning Obligations Developer Guidance Note as a statement of current practice on planning obligations arising from development   and the background document Provision for Open Space Sport and Recreation.

3
Summary of Reasons for the Recommendations:

3.1
The outcome of the Section 106 Review was originally intended to be published as a Planning Obligations Supplementary Planning Document (SPD) to the Local Development Framework Core Strategy. However in light of re-timetabling of the Core Strategy,  the SPD is not planned to be issued in draft form before September 2010.

3.2
It is important, however, that the Council does publish clear guidance on its approach to Planning obligations as soon as possible, since there is no existing statement which draws together and sets out the basis for current practice. The opportunity has been taken to update current practice where appropriate, although any fundamental policy changes will need to be left to the SPD.  

3.3
The 16th July Scrutiny Panel for Places considered the Developer Guidance Note. The Panel resolved

i. The revisions set out in the report be adopted and brought to the Executive for discussion.
ii. It is recommended that the Executive consider the process  the Council currently apply to determine viability issues. The Planning Committee have recently approved Planning  Applications with a reduction or removal of S106 Obligations;  this panel feels that Executive should discuss whether this is  the most appropriate means of resolving viability issues.
iii. That in the current economic climate it was particularly important to raise developer bonds rather than transfer the risk to HDC and hence tax payers.

3.4
With respect to item ii of the Panel recommendation, it is considered that a separate report should be prepared to outline the process which the Council will follow when viability is cited as a reason to vary the obligations sought. There is already a section of the Guidance Note on Finance and Viability.  .

4
Impact on Communities
4.1
If the aspirations of the community are to be satisfied new developments will have to make full provision to meet demands which they create. The adoption of the Developer Guidance Note will ensure that developers deliver an equivalent contribution to meeting the needs that they create.
5
Key Facts
5.1
The Developer Guidance Note will deliver improved performance in the following areas:

It will confirm the range of infrastructure, services and facilities that the Council will normally seek in relation to development proposals. 

It will not restrict planning obligations to residential developments over a certain threshold – they may apply to all forms and sizes of development dependent on the impact of that development on the local area.

The application of a management and monitoring fee to future planning obligation requests will contribute to the funding of the Section 106 process.

A new approach to recreation and open space requirements which is based on an assessment of the existing provision of different types of open space in the locality will facilitate a more targeted approach to contributions.

The adoption of seeking a performance bond will ensure that the Council are not exposed to the risk of development.

The Guidance Note recognises the collaborative approach to developer contributions that the Council shares with the County Council which will continue to deliver positive outcomes for both organisations.   

6
Legal Issues
6.1
The legal team at the Council produce Section 106 Agreements; the Developer Guidance Note has been produced in consultation with the legal department.
7.
Resource Issues
7.1
The Developer Guidance Note will be implemented using existing resources. The introduction of a management charge will contribute to the cost of the S106 process.
8.
Equality Impact Assessment Implications/Outcomes
8.1
The planning obligation process ensures that new development contributes properly to the impact on local communities, and assists in the development of local community facilities. This helps to ensure that the District is a healthy and happy place to live, work and visit.
9.
Impact on the Organisation
9.1
The adoption of the Developer Guidance Note will allow the Council to provide clear and consistent guidance in relation to the level of required infrastructure throughout the District.  
10
Community Safety Implications
10.1
There are no Community Safety Implications.

11
Consultation
11.1
The Planning Obligations Developer Guidance Note was consulted upon for the period 30th March 2009 to 11th May 2009. Internal consultation has also taken place.  
12
Options considered

12.1
The practice of securing planning obligations in the District has not been comprehensively set out in detail to date; it was therefore felt appropriate to produce this Developer Guidance Note now rather than to wait for the completion of the Core Strategy and then produce a Supplementary Planning Document. 

13
Background Papers

None

Previous report(s): 

Reports to the Scrutiny Panel – Resource Development:   

· 8 November 2007

· 13 March 2008 

· 17 July 2008

· 13 November 2008

· 9 December 2008

Reports to the Scrutiny Panel for Places:

· 5 March 2009

· 16th July 2009

Information Issued Under Sensitive Issue Procedure: Yes/No
